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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, TEZPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA 

                        ADDL. CJM, TEZPUR 

                                      GR: 524/12 

                                U/S 279/304A of IPC 

                 STATE OF ASSAM……………………PROSECUTION 

                               v. 

                 Sri Arup Debnath….……ACCUSED 

Ld. Advocates: For Prosecution………,Md. Hussain Ld.APP 

                      For Defence……Sri S.K.Roy and J. Bhuyan Ld. Advocate 

Evidence Recorded on: 18.11.13, 25.3.14, 06.5.16 

Argument heard on: 24.5.16 

Judgment delivered on: 07.6.16 

                                                    J U D G M E N T 

1. The prosecution’s case, in nutshell, is that, on 17.09.11, when Late 

Ayesha Banu Khatoon, who was the mother of the informant , was 

coming towards Gabharu Block from C.M.P gate, the accused, while 

driving a motor cycle, AS-21/8735, in a rash and negligent manner, had 

knocked her down, from behind. She was brought to the Kanaklata Civil 

Hospital, but she was declared to be dead by the doctor. Hence, the 

case. 

2. The  informant, Md. Asgar Ali, had lodged the FIR at Bebejia OP on 

05.3.12. The police had registered  Tezpur P.S Case no. 298/12 u/s 

279/304A of IPC. After investigation, the charge sheet u/s 279/304A of 

IPC, was filed against the said accused. Particulars of offences u/s 

279/304A of IPC were explained to the accused to which he pleaded not 

guilty and claimed to be tried.  
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3.  The prosecution has examined the 5 witnesses, including the M.O. and 

the I.O. The accused was examined u/s 313 Cr PC. The defense has not 

adduced any evidence. Heard arguments. 

 

4.  POINTS FOR DETERMINATION: 

a. Whether the accused had driven a motor cycle, on public way, on 

17.09.11, at about 5:10PM, in a rash or negligent manner, as to 

endanger human life or to be likely to cause hurt or injury to any other 

person? 

b. Whether the accused, while driving the motor cycle in a rash or negligent 

manner, had knocked the mother of the informant, causing her death, 

not amounting to culpable homicide? 

 

DISCUSSION AND DECISION BASED ON REASON: 

5. PW1, Md. Asgar Ali, in his examination in chief has stated that he is the 

informant and he does not recognize the accused. He stated that the 

incident took place 4 years ago. He stated that when her mother was  

walking on the National Highway-52, after finishing her work, one biker 

had hit her from behind near C.M.P gate on NH-52. He stated that he did 

not see the incident. He heard that she was being brought to the 

hospital, where she had died. He had lodged FIR. Ext 1 is the FIR and 

Ext 1(1) is his signature.  

6. In his cross examination, he stated that he does not know how the 

incident had taken place and who was at fault.  

7. PW2, Sri Parag Bora, in his examination in chief has stated that he does 

not recognize the informant but has recognized the accused. He stated 

that on 17.09.13, in the evening at about 6 PM, he was going to his 

home by road. He stated that the incident had taken place on NH-52 

near C.M.P gate. He stated that he had seen a woman was walking on 

the left side of the road and proceeding towards Gabharu Block. At that 

time, a bike, bearing no. AS 21 -8735, at a high speed and in a negligent 

manner, and had hit that lady from her backside. The bike was 
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proceeding from Tezpur town towards Dhekiajuli. He stated that they 

had sent the lady in an injured condition to the hospital, where she had 

died.  

8. In his cross examination, he has stated that at the time of the incident, 

he was coming from Dipota. He stated that he had not seen the bike 

rider well. Hence, he cannot say whether the bike was being driven by 

the accused or not. 

9. PW3, Sri Bimal Kalita, in his examination in chief has stated that he does 

not recognize the informant , but he recognizes the accused. He stated 

that the incident took place on 17.09.11 at about 6 PM. He stated that, 

at that time, he was coming along with witness, Parag Bora, after 

celebrating Biswakarma Puja. He stated that the incident took place near 

C.M.P gate, on National Highway No. 52, towards Gabharu Block. He 

stated that one lady was walking down the road towards Gabharu Block. 

He stated that at that time, the accused drove a bike at a high speed and 

in a negligent manner, and had knocked down the lady from her behind 

and fled away. He had sent that lady to the hospital.  

10. In his cross examination, he has stated that they were coming on a bike. 

He stated that the accused fell down from the bike after causing the 

accident. The accused had fled away after putting the bike on stand. He 

stated that the accused had driven the bike on the day of occurrence and 

he had seen him. He denied the suggestion that he had not seen the 

incident and that the accused did not drive the bike at high speed.  

11. PW4, Sri Dandadhar Kumar, in his examination in chief has stated that in 

the year 2012, he was working as ASI of Police at Bebejia OP. At that 

time, the I/C of Bebejia OP was Sri Someswar Dadhara. He stated that 

Ext1 , FIR was received  from Md. Azgar Ali. The Ext1 was forwarded to 

the Tezpur P.S for registration of the case, and he was being entrusted 

with the duty to conduct preliminary investigation, as the investigation 

work was already initiated on the basis of GD entry.  Ext 1(2) was the 

endorsement and Ext 1(3) is the signature of the I/C, which is recognized 

by him. He stated that the O/C of Tezpur P.s had entrusted on him the 
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duty to conduct investigation after registering the case. Ext 1(4) is the 

said endorsement and Ext 1(5) is the signature of O/C of Tezpur P.S, Sri 

Biren Ch. Deka, which is known to him. During investigation, he had 

visited the place of occurrence, recoded the statements of the witnesses. 

He has seized the motor cycle AS 21 8735, in the presence of the 

witnesses. Ext 2 is the seizure list and Ext 2(1) is his signature. The 

motor cycle was being examined by MVI and he had collected the MVI 

report. Ext 3 is the MVI report. The accused driver of the motor cycle, 

was arrested and was released on bail. Ext 4 is the bail bond and Ext 

4(1) is his signature. The injured was sent to the Kanaklata Civil Hospital, 

Tezpur. The injured had died during treatment. the inquest was being 

done by the I/C, of Kanaklata Civil hospital, Tezpur, Md. Saidur Rahman, 

in the presence of witnesses. Ext 5 is the inquest report and Ext 5(1) is 

the signature of Saidur Rahman, which is known to him. Thereafter, 

Saidur Rahman, had forwarded the body for post mortem. Ext 6 is the 

dead body challan and Ext 6(1) is the signature of Saidur Rahman, which 

is known to him. Later on, the PM report was collected by Saidur 

Rahman. Ext 6 is the PM report. He had collected the PM report, Inquest 

report from Saidur Rahman and had tagged with the case record. He had 

collected the Supplementary Case diary from Saidur Rahman, and after 

completing the investigation, he had submitted the case diary to the I/C 

of Bebejia OP. The I/C, Bebejia OP, had filed charge sheet against the 

accused, Sri Arup Debnath, u/s 279/ 304 A of IPC.Ext 7 is the charge 

sheet and Ext 7(1) is the signature of I/C Someswar Dadhara, which is 

known to him.  

12. In his cross examination, he has stated that the incident took place on 

17.09.11. He had received the FIR on 06.3.12.. He also stated that he 

had initiated the investigation on the basis of GD Entry 322 dtd. 

17/09/11, though the FIR was received later on. He stated that he did 

not find the accused at the spot, but he had found the bike there. He 

also found the witnesses at the place of occurrence. He found PW, Parag 

Bora, Biman Kalita@gota, Asim Banik and Kapil Debnath, at the place of 
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occurrence, and he took their statements. He also stated that he took 

their statements at the place of occurrence. He stated that he had drawn 

the sketch map, but it remained in the CD. The injured was sent to 

hospital prior to his arrival at the place of occurrence. He does not know 

whether the death was caused due to the negligence of the doctor. He 

had seized the motor cycle in the presence of PW, Asim Banik and Kapil 

Debnath. He stated that there was no residence near the place of 

occurrence and it was a national highway. He denied the suggestion that 

he did not take the statements of appropriate witness(s). He stated that 

perhaps due to the fact that the informant was busy with the injured, 

there was delay in lodging the case. He denied the suggestion that he 

did not conduct investigation properly. He denied the suggestion that the 

charge sheet was filed on false facts.  

13. PW5, M.O., Dr. Rupam Pegu, in his examination in chief has stated that 

he was serving at Kanaklata Civil Hospital, Tezpur as M&HO-I in the year 

2011. On 18/09/11, he conducted post mortem on police reference , 

Tezpur P.S Case no. 915 dtd. 17/09/11, of Ayesha Khatoon, 65 years old, 

female, w/o Lt. Abdul Barek, vill. Jurghar, Tezpur. He stated that the 

body was brought by UBC/466, Sri Paban Kr. Sut. He found a female 

dead body of average built. Rigor mortis was present. Bleeding from 

nostril and right ear seen. He also stated that abrasion and hematoma 

seen over scalp, right temporal and parietal area. No ligature mark was 

seen around the neck. One cut section of the scalp, over right fronto 

temporal parietal region, blood collection was seen.  

14. He stated that in his opinion, the cause of the death was due to 

hemorrhage and shock sustained by the deceased, as a result of head 

injury grievous, with intracranial hemorrhage. Ext 6 is the PM report and 

Ext 6(1) is his signature. Ext 6(2) is the signature of the Joint Director of 

Health Services, Sonitpur, which is known to him.  

15. In his cross examination, he stated that he had conducted the post 

mortem on the basis of GD entry. He stated that the injuries may take 

place due to different reasons.   
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PPRECIATION OF EVIDENCE: 

16. On a careful consideration of the evidence on record and the exhibited 

documents, it is proved that the accused, Sri Arup Debnath was the 

driver of the motor cycle, bearing registration number, AS-21/8735. The 

I.O. had stated that he had found the bike on the place of occurrence 

and had seized the bike, driving license etc. The I.O. has found the 

accused to be the driver. Moreover, PW3 has specifically stated that the 

bike was being driven by the accused and he had seen him. He has also 

recognized the accused during trial. 

17. It is not in dispute that death of Mustt. Aisha Khatoon had occurred as 

the result of the accident on the day of occurrence. However, the main 

point for consideration is whether the accused driver had hit the 

deceased by the motor cycle, driven by him in a rash or negligent 

manner. Rash or negligent act is the basic ingredient in the offence u/s 

279 as well as u/s 304A of IPC. In other words, among other things, 

proof of rashness or negligence is required to attract section 279/304A of 

IPC.  

18. In this case, PW2 and PW3 are  eye-witnesses, who have claimed to 

have seen the incident , when they were coming together. PW2 has 

stated that the bike, bearing no. AS-21-8735, came at high speed and 

negligent manner and hit the deceased lady from behind, who was 

walking. Similarly, PW3 has also stated that when the lady(deceased) 

was walking towards Gabharu Block, and the accused, while driving a 

bike, at a high speed and negligent manner, hit her from behind. 

19. However, neither PW2 nor PW3 have stated that manner in which the 

bike was being driven. In other words, their testimonies do not thow 

light on the issue as to how the accused was driving negligently or 

rashly. The expression ‘high speed’ is a relative term. What is rash 

driving on a busy public way in a town/ city may not be so, on a national 

highway, where vehicles are generally driven at speed. In this case, the 

incident took place on national highway-52.  Likewise, PW2 and PW3 

have given a general statement that the bike was driven negligently. It is 
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not clear as to what they meant by negligent driving. In order to prove 

negligence on the part of the accused, prosecution ought to have 

brought more facts on record, relating to the manner of driving and 

attending circumstances, such as, whether the portion of the highway 

was lit ; whether the highway was busy at that time; whether the 

accused was driving in a zigzag manner etc. But there is no such 

evidence. The prosecution has also not exhibited any sketch map of the 

place of occurrence, which could give an indication as to the various 

locations. 

20.  The mere generalized statement of PW2 and PW3 that the bike was 

being driven at high speed and negligent manner, is ambiguous and is 

not sufficient, in my view, to hold that the accused had committed 

offence u/s 279/304A of IPC. The fact that the accused had fled away 

from the scene after the occurrence, does not prove that the accused 

was rash or negligent. He might have apprehended that public would 

beat him if he remains there. The ambiguity in the testimonies of PW2 

and PW3 gives rise to reasonable doubt on the prosecution’s story. Thus,  

the accused is entitled to the benefit of doubt.  

21. In the light of the above, I am of the considered view, that the 

prosecution has failed to prove the guilt of the accused , Sri Arup 

Debnath, u/s 279/304A of IPC , beyond reasonable doubt. As such, he is 

acquitted of the charge and is set at liberty forthwith.  

22. The judgment is pronounced in the open court on this  07th    of June, 

2016. The judgment is prepared under my hand and seal of this Court  

23.  The bond shall remain operative till 6 months from the date of this order 

and shall stand cancelled after the expiry of 6 months. 

24.  The case is, accordingly, disposed of. 

                                                       (K.K. Sharma) 

                                                     Addl. CJM, Tezpur 
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LIST OF DOCUMENT  EXHIBITED BY THE PROSECUTION 

EXT 1: FIR 

EXT2: SEIZURE LIST 

EXT 3: MVI REPORT 

EXT 4: BAIL BOND 

EXT 5: INQUEST REPORT 

EXT 6: PM REPORT 

 

 

 

                                                      Addl. CJM, Tezpur. 

 

 

 

 

 

 

 


